MULTIPLE INJURIES UNDER THE CAP LEGISLATION: Executive Summary

Introduction
The assessment of multiple injuries under the Minor Injury Regulations, Alberta Regulation 123/2004 (“MIR”) is a major departure from traditional “global” damage assessments. The legislation appears to specifically permit the “stacking” of damages for each independently assessed injury that is worth more than the “Cap” amount. 
Section 2 of the MIR states:

If a claimant sustains more than one injury as a result of an accident, each injury must be assessed separately to determine whether the injury is or is not a minor injury.
It is now critically important to consider each injury that a claimant has suffered and determine whether the injury would be considered “minor” or “non-minor”.  The assessment of multiple injuries is governed by Sections 6 and 7 of the MIR which state:

Damages recoverable for non-pecuniary loss for minor injuries 

6 
Subject to section 7(2)(a), for the purpose of section 650.1(2) of the Act, the total

amount recoverable as damages for non-pecuniary loss for all minor injuries sustained by

a claimant as a result of an accident shall not exceed $4000. 

Damages recoverable for non-pecuniary loss for minor and non-minor injuries 

7(1) 
In this section, “non-minor injury” means an injury other than a minor injury. 

(2) 
If a claimant sustains one or more minor injuries and one or more non-minor injuries a result of an accident, the assessment of damages for non-pecuniary loss for all

injuries sustained by the claimant is subject to the following rules: 

(a) if the non-minor injury or injuries, when assessed separately from the minor injury or injuries, would result in an award for non-pecuniary loss of not more than $4000, the total amount recoverable as damages for non-pecuniary loss for all injuries sustained by the claimant shall not exceed $4000; 

(b) if the non-minor injury or injuries, when assessed separately from the minor injury or injuries, would result in an award for non-pecuniary loss of more than $4000, the total amount recoverable as damages for non-pecuniary loss for all injuries sustained by the claimant shall be calculated as the total of:
(i) the amount of damages assessed for non-pecuniary loss for the non minor injury or injuries, and 

(ii) 
subject to section 6, the amount of damages assessed for non pecuniary

loss for the minor injury or injuries.

If the individual injuries, when assessed independently, fail to attract non-pecuniary damages above the prescribed Cap amount, then the total recovery will not exceed the Cap amount.   
Example 1: “Non Minor” injuries attracting nominal damages

Client “X” sustains a WAD 1 injury in 2009 that is considered to be minor and subject to the Cap.  Client “X” also suffers a large bruise and multiple scrapes and cuts that resolve without scarring.  The claim may be assessed as follows:

WAD Injury: 
$4,504.00
Bruises:
$1,000.00

Lacerations:
$1,000.00

Total:

$6,504.00 
However, because of section 7(2)(a), the total amount of non-pecuniary damages will not exceed $4,504.00 as the “non minor” injuries do not attract damages in excess of the Cap amount when assessed separately. 

Example 2: “Non Minor” injuries attracting damages in excess of the “Cap”

Client “X” sustains a WAD 1 injury in 2009 that is considered to be minor and subject to the Cap.  Client “X” also suffers a laceration to his face that results in a permanent visible scar and 3 fractured ribs. The claim may be assessed as follows:

WAD Injury: 

$4,504.00

Fractured Ribs:
$7,500.00

Permanent Scar:
$15,000.00

Total:


$27,004.00

The fractures and the scar, when assessed independently, attract damages of more than the Cap amount and are properly “stacked” on the Cap damages. 

Therefore, it is important to consider each injury separately and research the case law to determine an appropriate range of damages for each injury.   Those injuries that attract more than Cap damages must be stacked. 

However, it may still be worthwhile to “stack” all injuries as there is some inconsistency amongst insurers in the application of Section 7 of the MIR.

Summary
The only case to date to consider the approach in assessing non-pecuniary damages in the post Cap era is Park v. Jordan and Jordan ABQB No. 0801-00138 [Mr. Justice Mahoney].
The 41 year old male Plaintiff was a passenger in a pick-up truck that went over a 20 to 30-foot cliff into a riverbank.  The Defendant was the driver.  The Plaintiff suffered the following injuries: spiral fracture of his right humeral shaft, decreased sensation in his arm due to a crushed radial nerve, aggravation of a pre-existing back condition, and restricted range of motion in his shoulder.  Two years after the incident, the Plaintiff continued to experience episodes of chronic pain in his cervical, upper thoracic and lumbar spine, for which no future relief was predicted.  The Plaintiff sustained a permanent arm impairment of 10%, representing 6% whole person impairment.  

In determining damages for the soft tissue injuries, the Court held that the aggravated back injury and minor neck injury were at the low end of the moderate soft tissue injury.  The damages would be worth $7,500 under the old regime and were therefore capped at $4,000 pursuant to the proper meaning of the MIR.  Mr. Justice Mahoney discussed how the Cap should be applied to the determination of damages, indicating that: 

The cap works on the basis that if general damages under the old regime would have been assessed at $4,001 based on decided law, then that amount of damages is reduced to $4,000.  If general damages for a minor injury would have been assessed at $10,000, that amount is reduced to $4,000.  If general damages are assessed any higher, they are all reduced to $4,000.  

All damages for minor injury above $4,000 are reduced to $4,000, but any claim that previously would have been worth $4,000 or more is not somehow assessed and prorated on the basis of how it measures against the worst possible minor injury. 

The Court awarded the cap of $4,000 for the “minor” injuries plus $75,000 for the “non minor” injuries.
The concept of “stacking” can, and should, go a long way to justify damage assessments in excess of the Cap amount. 
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