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Introduction

Coungl sometimes find themselves in a situation where they seek to admit an expert report, but
Rule 2181 of the Alberta Rules of Court will not have been complied with. This article will
review the case law regarding late admission of expert reports, and how can it be argued that

thereisno prejudice.

The leading case in this regard is Wade v. Baxter," and this case holds tha, assuming tha non
compliance with Rule 2181 does not amountto an abuse of process, and the evidence is relevant
and material, there should be a presumption in favour of having al of the evidence before the

trier of fact.

In Wade v. Baxter the expert report was soughtto be admitted | ate because of lawyer@ error, and
it was admitted.

Wade v. Baxter dso holds tha a report should be admitted if the prejudice caused to the other

paty can beneutralized by an adjournment or cods.

In summary, a review of the case law suggests tha the following arguments can be made in

favour of late admission:

. Thereis apresumptionin favour of hearing al of the evidence (Wade v. Baxter *; Hopper
V. Hopper>):

. There would be severe prejudice to the plaintiff if the report is not admitted (Hardy v.
Prince George Hotel Ltd. *);

. The report is relevant and materia/useful evidence (Wade V. Baxter’; Schuttler V.
Anderson® Pryde v. Borkent 7);

. Theexpert opinionis notcomplex (Chalinor v. Brown ®);



. Theexpert opinionis based on facts which are notredly in issue (Chalinor v. Brown®);
. Thereport raises no major new factud issues (Schuttler v. Anderson™):;
. Late notice remains adequéae notice in terms of prepaation (Lenza v. Alberta Motor

Association Insurance Co.ll); and
. The pregjudice can be neutralized by an adjournment, an award of cods, the caling of
rebuttal evidence etc. (Wade v. Baxter *?).

A Review of theCase Law

Theleading case on when expert reports can be admitted late is Wade v. Baxter 3, a decision of
Slatter J. of the Alberta Court of Queen® Bench. This was a persond injury action and, with
respect to theloss of income claim, the plaintiff soughtto adduce evidence that she had intended
to open a bed and breakfast after shewas 65, and she was precluded by her injuries from doing
s0. The plaintiff soughtto adduce a report which would estimate the type of hdp she would
require to opeate a bed and breakfast with her injuries, and then quantify these losses.

Theonly excuse given for thelate filing of thereport was solicitor( error. Per Slatter J.'*:

GCoungdl for the Plaintiff acknowledged tha the reports were late. The only
explanaion given was tha during preparation for thetrial, he noted tha a part of
the damage claim was not quantified. This was the cog of replacement hdp to
opeate a bed and breakfast. In my view, it mug have been obvious to the
Plaintiff, at least from thetime of discoveries, that this claim had to be quantified.
She could either quantify it herself, or call an expert. There was really no excuse
for thelateness of these reports; the plaintiff simply failed to prepare her casein a
timely manne.O

Slatter J. foundtha there was an element of surprise involved in the report soughtto be filed

late, in that there was new informationin thereport.

He then stated™™:



QLenza [Lenza v. Alberta Motor Association Insurance Co.™®] confirms tha there
are strong policy reasons for admitting all relevant and material evidence. An
examinaion of the othe decisions discloses that R. 2181 is still prgjudiced-
based. Evidence should only be excluded unde the Rule if there is prejudice tha
could not be negaed by an adjournment or some other mechanism . . .

On reviewing these cases, | condudetha a hdpful approach to the admission of
expet evidence notwithganding late compliance with R. 2181 is asfollows:

(&) The facts should be andyzed to see if the dday or non
compliance is s0 egregiousand inexcusable tha it undegmines the
workability of the system. In such cases the evidence can be
refused, athough some bdandng of pregudice based on the
importance of the evidence might ill be called for.

(b) Assuming tha the noncompliance does not amount to an
abuse of process, and the evidence is relevant and material, there
should then be a presumption in favour of having al of the
evidence before thetrier of fact. Theissue then becomes whether
there is prejudice to the opposte party tha cannot be neutralized
by an adjoumment, cods, the calling of rebuttal evidence, or some
other mechanism.

(c) Once adecision has been madeto admit the evidence, then the
othe paties should be given an oppotunity to seek an
adjoumment. The adjoumment might be immediate, or the
opposng paty might apply for the adjoumment after the expert
has testified, or after the plaintiff@ case is entered, or at the
conduson of the tria. The adjoumment might be short, for
example an overnight adjoumment to pemit the prepaation of
cross-examinaion as hagppened in Chalinor v. Brown, supra.

(d) Whehea an adjoumment is granted or not, cogs and
disbursements related to the late evidence may be granted or
denied depending on the particular circumstances.

In this case the excuse provided for tendeing the expert reports late was weak.
Neverthdess the evidence appeared to be relevant and material to the Plaintiff@
theory of the case. The late admission of the evidence would cause some
inconvenience to the Defendant and his expert witnesses, but tha prejudice could
be neutralized by an adjoumment or cods. | accordingly admitted the late expert
reports.O



Wade v. Baxter was applied in Pryde v. Borkent, *" adecision of Veit J. of the Alberta Court of
Queen@ Bench. In this case the plaintiffs applied for leave to call an econonist to give expert
evidence at trial. They had failed to comply with Rule 2181 and indead provided thereport 24
days prior to trial. Jenkins the econonist, was to give evidence of theloss of earning capacity

by theinfant plaintiff.

In the result the application was allowed. Veit J. reviewed Wade v. Baxter in deail. She
condudal tha the dday was in fact egregious, but she had given some notice of the proposd
evidence. Thedeendant had approximately three weeks notice of the specific evidence and was
able to obtain assistance in dealing with the evidence from an expert. Further, the expet
evidence was relevant and material. Thus athough the dday was GlagrantQ the prejudice to the
defendant could be dealt with otherwise then by denying leave. The evidence was admitted
subject to the right of the defendant to apply for an adjoumment prior to cross-examining the
expert and subject to the defendant@ right to call arebuttal report without compliance with Rule
21812.

Similarly, in Hopper v. Hopper,*® a decision of McMahon J. of the Alberta Court of Queend
Bench, which involved an issue of spousl suppat, the applicant Mrs. Hoppe was alowed to
addue evidence of a psychologist notwithganding non-compliance with Rule 2181 as there was
ot sufficient prejudice arising from (the) non-compliance and late compliance to warrant
excluson of thetwo reports . . .OMcMahon J. stated: QWhere reasonable, a Court should strive

to hear all relevant evidence. See Wade v. Baxter . . .O*°

In Hardy V. Prince George Hotel Lid.*°, a decision of Murphy J. of the Nova Scotia Supreme
Coutt, Wade v. Baxter was aso applied and an expert report allowed to befiled late because the
prejudice to the plaintiff if the medical reports were not allowed in was severe. The defendant
was given the right to file reports in respons, and condud furthe discovery evidence of the

dodors and of the plaintiff, at the plaintiff& expense.



There is extendve case law before Wade v. Baxter tha has discussed the policy behind Rule
2181.

The pumpos of Rule 2181 was reviewed by Purvis J. of the Alberta Court of Queen@ Bench in
Commonwealth Construction Co. V. Syncrude Canada Ltd.**. The Rule had appaently come
into effect approximately onemonth before thetria in thecase. Purvis J. stated:?

QWhat is the mischief to be suppressed and the remedy affected by this Rule?

The Rule was formulated for the pumpose of preventing disruption of the tria
process which occurs when litigants are taken by surprise. If the parties know

ahead of time wha expert opinionsthey will encounter they can adjug to meet the
evidence withoutasking for adjoumment.

In some cases settlement might be encouraged. In any event, cods and time will
be saved and thejudicial process will besmplified if thereisfull disclosure.O

In the leading case of Chalinor v. Brown®:, a decision of the Alberta Court of Appea per
Stevenson J.A., hestated:

Orhis is notthe case to decide what is an adequae statement unde the Rule. The
expert@ opinion was not complex and was based uponfacts which were really not
inissue. .. We can see no prejudice to the appdlant by wha was donehee.O (p.

2Q.L.)

In Lenza V. Alberta Motor Association Insurance Co.>*, adecision of Kerans JA. of the Albata
Court of Appedl, he stated:

(Rule 2181 of course gives a Court authority to grant leave to call awitness late.
In our view, leave should be granted in a case where late notice remains adequae
notice in terms of preparation. Wherever possible it is best that the trier of fact
hear al relevant evidence. But tha idea mug be tempered by the recognition
that we mugt have aworkable system.0%



In Pocklington Foods Inc. V. Alberta (Provincial Treasurer),’® adecision of McDondd J. of the

Alberta Court of Queen@ Bench, he stated:?’

Orhe mischief was tha before Rule 2181 was adopted trias often became trial by
expeat ambush. A surprise expet witness, or an unanticipated postion put
forward by an expert witness at trial, could devastate the adversary, who might be
unable to produe expet evidence to the contrary without applying for an
adjoumment. The trial judge fearful of the chaos tha can be produced in the
administration of judicial assgnments by the fragmentation of trias tha could
result from granting an adjoumment in a number of cases, might reasonably
refuse the adjoumment. The adversary system was carried to its extreme in such
aregime. It was commonly felt that theresult could often beto drive thejudgeto
arrive at his findings of fact on the basis of one-sided evidence. If the party
caught by surprise foundthat judgment was given againg him or her on the basis
of tha surprise expet evidence, to which his or he counsl had not had an
oppotunity to respondin an informed way, tha paty might well feel tha the
system had worked an injugtice againg him or her.O

And further:%®

Q accept that, as stated in Commonwealth Construction Company Ltd. V.
Syncrude Canada Ltd. . . ., the pumposes of Rule 2181 (this was before the
addition of subrule 2181(1.1)) are asfollows:

Theavoidance of surprise at trial;

The need to avoid amendments at trial;

Promoting settlement; and

hdping the experts themselves to prepare their evidencein
amore thoroughand hd pful manne®

PwpndPR

In Schuttler v. Anderson,” a decision of Lee J. of the Alberta Court of Queen( Bench, it was
stated tha the onusis uponthe plaintiff to explain why the report could not have been available
120 days before trial and if the plaintiff was unable to provide a satisfactory explandion, the



7

report should beexcluded. Note tha this conduson was distinguished in Wade v. Baxter, in tha
Slatter J. hdd tha it did not give sufficient weightto the need to find prejudice.

In Schuttler v. Anderson the medical report was allowed in even thoughit was provided to the
defendant only five days before triad as it was served in sufficient time to alow for the
defendant@ witness preparation and cross-examinaion purposes. Further, the defendant did not
choo to ask for an adjoumment in order to engage expet medical rebuttal evidence and he
acknowedgad tha he suffered no real pregudice. As the admission of the report did not
prejudice the defendant in his preparationsfor trid, raised no major new factud issues, and was
relevant and useful evidence for the plaintiff, it was admitted.

% adecision of Lee J. of the Alberta Court

In Edmonton (City) V. Lovat Tunnel Equipment Inc.,
of Queen@ Bench, an expert report was not admitted late because the evidence soughtto be
elicited was opinion evidence on a new issue, possibly a new theory of causation. It was not
simply a situaion where the expert has modified his opinion to account for fact which he may
have overlooked and misinterpreted, nor could the opinion evidence of question be characterized

as an amplification of prior opinions

In Lowe V. Larue,* a decision of the Albeta Court of Appedl per curiam, expert repoits of
psychologists and a physotherapist were alowed to be admitted late as there was no prejudice to
the appellants tha could not have been addressed in cods or by an adjoumment. Appdlant3
coungl was given theclinical notes of the physotherapist well in advance of thetrial.

Conduson

Thusit can be seen that there are many circumstances in which the courts may allow alate filing
of an expert report, and the key will be to show tha the opposte paty will not be prejudiced,
and tha there will be pregjudice to the plaintiff if the report is not admitted. Of significant

assistance to plaintiff® couns is the presumption in favour of admitting all relevant evidence.
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