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Memorandum of Judgment

The Court:

[1] Jacob Ayrton wants to bring a class action against the appellant payday loan companies and
their directors. Payroll Loans (Alberta) Ltd. is the broker for the lender, PRL Financial (Alta.) Ltd.
Hornby Loan Broker (Alberta) Inc. is the broker for the lender, Thurlow Capital (Alberta) Inc. Mr.
Ayrton and other Albertans borrowed money on a short-term basis, payable on their next pay day,
from the appellant companies and were charged interest and a loan brokerage fee. Mr. Ayrton seeks
damages on the basis that the interest was contrary to s. 347(1) of the Criminal Code, the companies
were unjustly enriched by the interest and brokerage fees, the agreements were unconscionable
within the meaning of s. 2 of the Unconscionable Transactions Act, R.S.A. 2000, c. U-2, and the
appellants are liable under the Fair Trading Act, R.S.A. 2000, c. F-2, for failing to disclose the total
cost of credit on the loan agreements. He seeks repayment or damages as well as punitive damages.

[2] The appellants PRL Financial and Payroll appeal the order of the case management judge
certifying the issues as common issues and concluding that a class proceeding is the preferable
procedure for resolution of the claims of the plaintiff class. The appellants Homby and Thurlow
appeal on the same grounds, but also argue that Mr. Ayrton is not a suitable personal representative.
They also appeal the decision to certify the limitations issue rather than decide it before the trial of
the common issues. Mr. Ayrton cross-appeals the certification judge’s determination to defer a
decision on his application for a no-costs order.

Standard of review

[3] In certifying this class action, the certification judge is guided by the Class Proceedings Act,
R.S.A.2003, c. C-16.5. Applying the legislated tests to the evidence are questions of mixed fact and
law. Therefore, appellate intervention is warranted where there has been a palpable and overriding
error. The chambers judge, particularly as a case management judge, is uniquely familiar with the
factual context. Absent an error of law, substantial deference is accorded to a judge certifying a class
proceeding: Campbell v. Fexwatt (1997),44 B.C.L.R. (3d) 343 (C.A.); Pearson v. Inco,[2005] O.].
No. 4918 (S.C.J.).

Certification of a class proceeding

[4] The Class Proceeding Act gives detailed guidance on the process and considerations for
certifying a class proceeding. Section 5 sets out requirements which the court must find before
certification. The relevant subsections provide:

5(1) In order for a proceeding to be certified as a class proceeding on
an application made under section 2 or 3, the Court must be satistied

as to each of the following:
(a) the pleadings disclose a cause of action;






