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Reasons for Judgment
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Honourable Mr. Justice Sal J. LoVecchio

Introduction

[1] On several occasions, the Plaintiff borrowed money from the Defendant companies under
an arrangement commonly known as a “payday loan”. Payday loans are short-term and are
usually due and payable on or around the borrower’s next scheduled pay day.

[2] To obtain his payday loans, the Plaintiff was required to sign two standard form
agreements with the Defendants each time he acquired funds from them.
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[3]  The first was a Broker Fee Agreement, entered into with the Defendant Hornby Loan
Broker. In this agreement, the Plaintiff agreed to provide Hormby with a post-dated debit
authorization. This authorization was dated as at his next payday.

[4] The Broker Fee Agreement also provided that the Plaintiff would be charged brokerage
fees. These brokerage fees were not optional and their purpose was not disclosed. While the fees
vary according to the actual amount of the loan, they appear to be roughly 20% of the total
amount of the loan. For example, the brokerage fee charged by Hornby for a loan of $1,000
would be approximately $200.

[5] The second was a Loan Agreement and Disclosure Statement entered into with the
Defendant Thurlow Capital. It was Thurlow Capital who actually extended the credit to the
Plaintiff. This agreement stated that the interest charged on the loan would be 59% per annum.

[6] Both of these agreements contain an arbitration clause. It states that any claim, dispute, or
controversy the borrower has with the transaction or the parties involved will be referred to and
determined by arbitration, to the exclusion of the courts.

The Proceedings Giving Rise To This Application
[7] On October &, 2003, the Plaintiff filed a Statement of Claim in this Court,

[8] In the Statement of Claim filed, the Plaintiff alleges that when the brokerage fees payable
of approximately 20% are combined with the interest payable of 59%, the total amount due
exceeds the 60% per annum interest rate limitation contained in s. 347 of the Criminal Code of
Canada. Additionally, the plaintiff alleges that the Defendants’ practices concerning these loans
and their repayment violate numerous substantive rights provided him as a consumer under the
Fair Trading Act.'

This Application

[9] The Defendants have responded by making this Application. They submit the Plaintiff
has entered into two separate agreements and each contains an arbitration clause. As a result,
their dispute must first be submitted to arbitration and pending that arbitration this action should
be stayed. While several issues were raised in the materials filed for the Application, it became
obvious one issue was paramount. In view of that fact, consideration of the remaining arguments
was abandoned until the Fair Trading Act versus the Arbitration Act issue was determined.

'RSA 2000, c. F-2.






