Advertising and Performance Presentation

Advertising and performance reporting is an area of
concern because many advisers use performance
numbers to attract new clients and retain existing
clients. Performance presentations were found in
advertisements, fund information sheets, presentation
material, offering documents and quarterly reports.

The common deficiencies noted related to transparency
issues: disclosures that are not understandable and
meaningful to the client and failing to disclose important
performance elements such as fees.

ICPMs have a duty to deal fairly, honestly and in good
faith with customers and clients. This naturally extends
to advertising representations and communications
made to the public or clients.

Good Practices dictate that firms set out proper
procedures for review and approval of marketing and
performance presentation material by senior
management. Firms should establish sound practices
that prevent unfair practices such as “cherry picking” or
portraying hypothetical or simulated data as actual
results.

Representative Agreements and Contracts

Many of the firms reviewed did not have adequate
employment agreements in place for their employees.
Some firms had employment agreements but they failed
to set out the obligations and responsibilities.

Out-of-Province or Non-Resident Clients
(Registration)

Staff recommended that ICPMs who have clients that
reside outside of BC need to determine and comply
with the registration in those jurisdictions. Some
jurisdictions may grant a specific exemption from
registration if the firm meets certain criteria. BC-based
ICPM firms should be aware that an adverse regulatory
finding against the firm in another jurisdiction may affect
their registration suitability in their own province.

Compliance Officer Responsibilities

Staff recommended ICPMs appoint a compliance officer
(CO) who is responsible for ensuring effective
supervisory and other compliance procedures are in
place. Being a CO requires many specialized skills. A
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CO must have senior management support if he or she
is to implement a successful compliance program.

Compliance officer’s responsibilities include ensuring
that the firm and its employees comply with current
laws and regulation, supervising and enforcing
compliance policies and updating compliance manuals
and providing ongoing education and training to staff.
Firms should hire a qualified compliance officer and
support the compliance officer from senior
management. It goes without saying that the firm should
provide the compliance officer the necessary tools to
develop, implement, and monitor a well-documented
compliance system.

Secondary Market Liability: Impact
On Class Actions — Part I*

by William E. McNally
Introduction

Historically there has been limited secondary market
liability for misrepresentation and nondisclosure
regarding security instruments in Canada, primarily
because of the refusal of the Canadian courts to allow
for some sort of “deemed reliance™ to prove one of the
essential elements of the tort of misrepresentation, such
as has been developed through the “fraud on the
market” theory in the United 5tates. With the recent
proclamation into force of the secondary market liability
provisions in the Bill 198 amendments' in Ontario,
which allow for “deemed reliance”, there is much
anticipation as to the potential for class actions in this
area.

In this article | will commence by discussing why there
has been limited secondary market liability in Canada to
date, will review the developments in the United 5tates,
and then will turn to a discussion of some strategies for
future secondary market liability through the vehicle of
class actions in Canadian courts and through the vehicle
of international class actions commenced in the United
States.

The Difference between Primary and
Secondary Markets for Securities

Groia et al.? review the difference between the primary
and secondary markets as a basis for understanding
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