WHEN IS AN ACTION FOR MEDICAL MALPRACTICE OUT OF TIME?

By Bill McNally and Barb Cotton

[. Introduction

With the enactment of the Limitations Act* in Alberta, it seems clear that a medical malpractice
action commenced post March 1, 1999 will be out of time if an action is not commenced within 2
yearsfrom when the plaintiff knew or ought to have known: (1) that theinjury has occurred; (2) that
theinjury is attributable to the conduct of the defendant; and (3) that theinjury warrants bringing a

proceeding, or within 10 years after the claim arose, whichever period expires first.?
Thisis subject to the proviso that if the plaintiff knew, or ought have known, of hisor her injuries
before March 1, 1999, the plaintiff will beout of timeif the action was not commenced within 1 year

from the date of termination of professional services or by March 1, 2001, whichever is earlier.?

Thus the issue then becomes when the plaintiff knew or ought to have known these requisite

el ements.

The bottom line appearsto bethat there are acontinuum of injuries. At the oneend of the spectrum
arethose injuries that are manifestly resultant from the negligence of the defendant. On the other
end of the spectrum, and at pointsin between, are those injuries that are not so obvious and require
someinvestigation by the plaintiff in order to ascertain one or more of the three requisite elements.
For exampl e, need the medical records and charts be obtained and reviewed in order to obtain facts
that were not otherwise available to the plaintiff regarding the conduct of the defendant? Perhaps
the plaintiff needed to obtain an expert report in order to interpret the raw dataand ascertain whether
the defendant had met the standard of care? Was this a case of misdiagnosis such that the injury to
the plaintiff was not known until such time as the misdiagnosis was pointed out? At these points
on the spectrum case law suggests that time will only begin to run as against the plaintiff following
the plaintiff’ sinvestigation and discovery of therequisitefacts, provided awaysthat the plaintiff has
proceeded with due diligence.



This article will begin by reviewing the statutory framework governing limitations in a medical
malpractice suit in Alberta. 1t will then review severa illustrative cases which suggest the courts

approaches in assessing where a fact pattern falls on the spectrum.
Il. Statutory Framework
The Limitations Act incorporates the principle of discoverability and providesin s. 3:
“3(1) Sutﬂect to section 11, if a claimant does not seek a remedial order
within

@ 2 years after the date on which the claimant first
knew, or in the circumstances ought to have known,

() that the injury for which the claimant
seeks aremedial order had occurred,

(i)  that the injury was attributable to
conduct of the defendant, and

(iii)  that the injury, assuming liability on
the part of the defendant, warrants
bringing a proceeding, or

(b) 10 years after the claim arose,
whichever period expires first, the defendant, on pleading this Act as a defence, is

entitled to immunity from liability in respect of the claim.*”

Therearesituationsinwhich theinjuries occurred to the plaintiff before March 1, 1999, the date the

Limitations Act was proclaimed into force in Alberta. The Act directs:

“2(1) This Act applies where a claimant seeks a remedial order in a
proceeding commenced on or after March 1, 1999, whether theclaim
arises before, on or after March 1, 1999



2 Subject to sections 11 and 13, if, before March 1, 1999, the claimant
knew, or in the circumstances ought to have known, of a claim and
the claimant has not sought a remedial order before the earlier of

@ the time provided by the Limitations of Actions Act,
R.S.A. 1980 c.L-15, that would have been applicable
but for this Act, or

(b) 2 yearsafter theLimitationsAct, S.A. 1996, c. L-15.1,
came into force,

thedefendant, on pleading thisAct asadefence, isentitled toimmunity from liability
in respect of theclaim . . .”®

The limitation period prescribed by s. 55 of the Limitations of Actions Act is as follows:

“Except as provided in sections 57 to 61, an action against

@ a physician registered under the Medical Profession
Act,

(b) a dentist registered under the Dental Profession Act,

(c) a registered member, registered practitioner or
professional corporation under the Chiropractic
Profession Act,

(d) apodiatrist registered under the Podiatry Act, or

(e) an optometrist registered under the Optometry
Profession Act,

for negligence or malpractice by reason of professional services requested or
rendered may be commenced within one year from the date when the professional
services terminated in respect of the matter that is the subject of the complaint, and
not afterwards.”

The Supreme Court of Canadahas stated in Peixeirov. Haberman,® that the discoverability principle

isto beincorporated into what otherwise would seem to berigid limitation periods. In Peixeiro’ the
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plaintiff wasinjured at atimewhen the Insurance Act of Ontario required that animpairment caused
by an injury be both serious and permanent in order to meet the threshold required for actionability.
Mr. Peixeiro was injured in a motor vehicle accident and was originally diagnosed to merely have
soft tissue injury to hislower back. Not until some three yearslater did he learn that he had adisc
herniation requiring surgical treatment and that theinjury could be considered seriousand permanent
so as to meet the threshold requirement. He commenced his action and was met by a limitations
defence. The Supreme Court of Canada affirmed the discoverability principle would apply
notwithstanding the apparently rigid limitation period in the Ontario Highway Traffic Act. Indoing
soit affirmed that it was not merely sufficient to know that damages had occurred in order to trigger
alimitation period, but rather the plaintiff had to have knowledge of all of the conditions precedent

to the action, provided that the plaintiff acted with reasonabl e diligence to ascertain these elements.

Asaninteresting asideit isinteresting to note that Binder J. of the Alberta Court of Queen’s Bench
anticipated Peixeiro in Hygaard v. Gailiunas® in holding that the discoverability principle should
be imported into the seemingly rigid limitation period of s. 55 of the Alberta Limitation of Actions
Act, which required that an action be commenced within one year from the date of termination of the

services of amedical professional.

The Alberta Court of Appea has nonethel ess stated that the principle of discoverability will not be
imported into s. 55: Czyz v. Langenhahn® and V.A.H. v. Lynch.*°

The Supreme Court of Canadain Novak v. Bond" has summarized the effect of the importation of

the discovery principle into limitation periods in the following passage:

“The result of this legislative and interpretive evolution is that most limitations
statutes may now be said to possess four characteristics. They are intended to: (1)
define atime at which potential defendants may be free of ancient obligations, (2)
prevent the bringing of claimswhere the evidence may have been lost in the passage
of time, (3) provide an incentive for plaintiffsto bring suitsin atimely fashion and,
(4) account for the plaintiff's own circumstances, as assessed through a
subjective/objective lens, when assessing whether a claim should be barred by the
passage of time. To the effect they arereflected in the particular words and structure



of the statute in question, the best interpretation of alimitations statute seeksto give
effect to each of these characteristics.”*?

[1l. lllustrative Cases

The question becomes when the plaintiff knew or should have known of the requisite elements

necessary to give rise to a cause of action against the defendant.

The Ontario courts have grappled with thisissue over recent years and their cases areillustrative of

typical approaches by the courts.

Perhaps the leading case in this regard is Soper v. Southcott™ a decision of the Ontario Court of
Appeal.* Inthiscasethe plaintiff suffered akneeinjuryin 1974. In November 1991, the defendant
performed a posterior cruciate ligament reconstruction of the knee. For about ayear following the
surgery, the plaintiff was admitted to hospital several times for further treatment. She sought
treatment from another surgeon whoin March 1993 treated her for an infectionin her knee. In April
1993, the plaintiff consulted a lawyer about a potential medical negligence claim against the
defendant. The lawyer requested the hospital recordsin August and he received them in December
1993. In December 1994 the plaintiff had atotal knee replacement. The statement of claim was
issuedinMarch 1995. InJuly 1995 the plaintiff obtained an expert opinionthat infection might have
been avoided if more aggressive therapy had occurred initially.

The motions judge concluded that by December 1993, the date when the solicitor received the
hospital records, the plaintiff had all the necessary factsto determinewhether or not to proceed with
anegligence claim, and as such one year from that time to bring the action. The plaintiff submitted
that she had no reason to believe that the infection was caused by inadequate or inappropriate

treatment until such time as she had received the expert opinion in 1995.

In the result the action was dismissed as barred by the limitation statute. The plaintiff was held to
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have been required to act with duediligencein acquiring information. Theplaintiff had therequisite
information when shewasin receipt of the medical records. No evidencewasgiven that themedical
recordsweremissinginmaterial factswhich theplaintiff required beforeshe could recognizeacause
of action. It was not necessary to wait for the expert report as the information could have been

gleaned from the hospital records.

This caseis considered a seminal decision and is frequently applied for the following passage:

“Limitation periods are not enacted to be ignored. The plaintiff isrequired to act
with duediligencein acquiring factsin order to befully apprised of the material facts
upon which a negligence or mal practice claim can be based. This includes acting
with diligence in requesting and receiving a medical opinion, if required, so as not
to delay the commencement of the limitation period. In some cases, a medical
opinion will be necessary to know whether to institute an action. In other cases, it
will be possible to know materia facts without amedical opinion, and the medical
opinion itself will simply be required as evidence in the litigation. In the latter
instances, the time of receipt of the medica opinion is immaterial to the
commencement of the running of the limitation period.”*

Soper v. Southcott makes reference to the earlier leading case of Law v. Kingston General
Hospital,'® a decision of the Ontario High Court'’ suggesting that it may not be sufficient for the
lawyer for the plaintiff to merely have possession of the hospital records, but rather the lawyer must
have been given areasonabl e opportunity to review all the pertinent hospital medical records before

the time period will run.

Another early caseis Gaudet et al. v. Levy et al.,'® adecision of the Ontario High Court of Justice®
which suggests that in certain circumstances it may also be necessary to get an expert opinion in
order to interpret the raw medical data available in the hospital records and chartsin order to know
whether the professional has been negligent. “Without medical advice interpreting it, the raw

medical data could not be presumed to mean anything to alayman.”#

Another leading case is Urquhart v. Allen Estate,” a further decision of the Ontario Court of
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Appeal.? In this case the plaintiff was diagnosed with breast cancer in May 1992. She sued Dr.
Stewart on the basisthat hefailed to correctly interpret amammogram on March 1, 1991. Theissue
on the appeal waswhether the plaintiff knew or ought to have known the facts upon which she based
her action more than ayear before Dr. Stewart was added as a party defendant on September 12,
1995. The plaintiff took the position that she did not have all the material facts necessary to found
her action until June 19, 1995 when she received a medical opinion informing her that the 1991
mammogram had not been interpreted properly by Dr. Stewart. The defendant took the position that

thelimitation period ranfrom thetimetheplaintiff’ scounsel received themedical records, inter alia.

It washeld that amedical opinionwas necessary to know that there had been negligencewith respect
to the interpretation of the mammogram. Soper v. Southcott was distinguished on the basis that in
that case the plaintiff clearly knew she had an infection in her knee joint which had persisted for
sometime. In Urquhart the plaintiff had no reason to believe that the 1991 mammogram was other

than non-diagnostic of cancer as reported by Dr. Stewart until she was informed to the contrary.

In McSween v. Louis,?® another decision of the Ontario Court of Appeal® the plaintiff underwent
routine el ectrocautery surgery on February 26, 1991 in order to remove someskintagsor anal warts.
The equipment was defective and she sustained a second degree burn to her left buttock which
became seriously infected and resulted in significant and long term discomfort for her. On
November 26, 1992, she sued the surgeon Dr. Louisand the hospital. Shewas successful as against
the doctor and he appealed. He alleged on apped that thetrial judge had erred infailing to apply the

one year limitation period found in the Health Disciplines Act of Ontario.

The majority of the Court of Appeal agreed with the doctor and allowed the appeal. Thetria judge
had found that it was reasonable for the plaintiff to have waited for an expert opinion in order to
commence her action and that the action was not out of time. The mgjority of the Ontario Court of
Appeal found that it was not necessary to wait for the expert opinion to have all thefactsuponwhich

to allege negligence against the doctor. The expert opinion did not contain any suggestion of
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negligence on the part of Dr. Louis and thus none of the facts which formed the basis for the
allegations for negligence against Dr. Louis were derived from the expert opinion. The case
proceeded to trial on the basis of speculation as to what had happened. The trial judge drew
inferences based on the balance of probabilities. 1t was held by the majority that amedical opinion

was not necessary in order to know the facts.

“. .., thisisnot the type of case which would normally require the opinion of an
expert in order to know the necessary facts. In somesituations, oftenwhereaninjury
occurs and manifests itself immediately, for example during a medical procedure
such asan operation, the patient knowsthat theinjury must have been caused through
some act or failure to act by one or more of the professionas involved in the
procedure and that there was the likelihood of negligence of some kind, either in
what was done or what was not done but should have been done.

In other situationsthe plaintiff either learnsthat he or she has suffered an injury, but
does not know whether it occurred during or as a result of amedical procedure, or
learns of an untimely diagnosis of adisease. In those situations, the patient requires
the assistance of experts to advise whether the injury was suffered because of
something which occurred during a past medical procedure, or whether there was at
some point a mis-diagnosis of symptoms which could and should have been noted
earlier.”®

The court further stated: “To say that aplaintiff must know the precise cause of her injury beforethe

limitation period starts to run, in my view places the bar too high.”%

In the result it was held that this was the type of case referred to by the court in Soper v. Southcott
where the circumstances of the event in which theinjury occurred provided the facts upon which to
basethe all egation of negligence against the surgeon who performed the operation. Theplaintiff had
thosefactsright after the operation. The hospital record of the operation added nothing; neither did

the expert opinion.

In Nichols v. Young? a decision of the Ontario Superior Court of Justice?® the nineteen year old
plaintiff Julie Nichols was a highschool student suffering from severe menstrual cramps and acne.

She went to her family doctor and asked him whether birth control pills would be appropriate to



-O-

control these problems. There was concern about the possibility of blood clots associated with
taking the birth control pill. Her mother had once been on the pill briefly and had had to be taken
off it because of swelling developed in her leg. There was a history of health problems in her
extended family, including strokes and blood clots. When the plaintiff raised these matterswith the

doctor he brushed them aside and told her she would be fine.

The plaintiff went on the birth control pill and had a severe reaction. She developed deep vein
thrombosis, (ablood clot inthe deep veins of theleg), and pleural effusion, and was hospitalized for
ten days. Asaresult she developed post-phlebitic syndrome, which was a chronic and progressive

disease.

She sued her doctor for negligence in the prescription of the birth control pill; negligence in his
failure to diagnosis a pulmonary embolism and negligence in hisfailure to treat her promptly prior

to her hospitalization.

The action was commenced on August 5, 1999. The defence argued that the plaintiff knew or ought
to have known all of the necessary facts by March or April, 1998, and thus the action was statute
barred. The court accepted the plaintiff’s evidence that she did not understand that her injury might
have been caused by the negligence of the doctor until the early fall of 1998.

On theissue of due diligence it was stated:

“. .. Indeed, in my view, it would be unreasonable to conclude that she knew or
ought to have known of hispossible negligence at thetime she was hospitalized with
the DVT. At that time, she was very ill and in severe pain, and was undergoing
treatment for a serious medical condition. This was not a time when she could
reasonably be expected to start thinking about alawsuit. Evenwhen shewasrel eased
from the hospital, she was bed-ridden at home for a significant period. | accept her
evidence that she began to consider whether there had been some negligence after
discovering she was Factor V Leiden in the fall of 1998, and after she did further
research and reflecting. In my view she acted with reasonabl e diligence, and she had
the necessary factsto believe she had acause of action against Dr. Y oung around that
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time. Asher action was commenced within thefollowing year, | find that the action
was commenced within the limitation period.”*

In Bearden v. Lee,* adecision of the Ontario Superior Court of Justice® Bearden went to a hospital
emergency department complaining of abdominal pain and nauseain 1991. He was examined by
the defendant Abramson, who wasworking her first shift asanintern. Thetest resultswere normal
and Bearden was given a painkiller, diagnosed with gastro-enteritis and discharged with written
instructions to follow up with his family doctor if the pain increased. Two days later his appendix
ruptured and he required emergency surgery. He then developed hernias, which required more
operations. In August 1995, he complained to hisfamily doctor about the adverse effectson hislife.
The doctor suggested alawsuit, which Bearden had never before considered. He called hislawyer
and an action was commenced in August 1996 against both Abramson and Lee, who was the

attending emergency physician. The defendant submitted that the action wastimebarred, inter alia.

In the result the action was allowed. Previous authorities were reviewed and it was held that the
authorities recognized that plaintiffs often will need the input of medically trained persons before
he or she will be in aposition to discover al of the facts to know whether he or she has aright to
relief against adoctor.® It was held that it was not obvious that a diagnosis of appendicitis was
missed when the plaintiff attended at the emergency department. 1t would beunfair to concludethat
the one year limitation period began to run at that time because the existence of a cause of action
should have been obvious to Bearden when the medical experts called by the defendant expressed
the opinion at trial that it was not obvious at all. Further, it was not obvious from the medical
recordsinisolation that Lee and Abramson were negligent. Bearden wasclearly in need of medical
input before he could know about apotential cause of action. Thetime period began to run after his
consultation on August 3, 1995 with the other doctor who recommended that he consider alawsuit.
Following this an investigation was initiated and the action was commenced within one year.

Bearden had therefore acted with reasonabl e diligence in acquiring knowledge of the material facts.

In Morton v. Cowan® a decision of the Ontario Court of Appeal® the plaintiff Morton was treated
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by hisfamily doctor for back pain. The plaintiff aso sought treatment for anon-existent painin his
hip asapretext for obtaining moredrugs. Hetold the doctor hewas going ontrips, when hewas not,
in order to increase hisdrug supply. Ultimately the plaintiff developed a drug dependancy and was
admitted to an addiction treatment facility on April 17, 1996. He was discharged on June 18, 1996.
Just prior to the plaintiff’s admission to the addiction treatment facility the wife had complained to
the College of Physicians and Surgeons of Ontario with respect to the over-prescription of
medication by the family doctor. On February 11, 1998 the College replied to Mrs. Morton's

complaint. The action was commenced on October 14, 1998.

The defendant moved for an order dismissing the action on the basis that it was statute barred,
arguing that the plaintiff and his wife were aware of the facts which supported the cause of action
for medical malpractice in April 1996, when the complaint was made to the College. The motion
judge held that the alleged negligence was known in April of 1996 when there was a diagnosis of
prescription addiction. It was not a condition or injury which required any further elaboration.

Further, the family doctor was the only source of the prescriptions. This was upheld on appeal.

The Ontario Court of Appea further held that it was not necessary for an independent medical
opinion to inform the plaintiff of the material facts upon which the cause of action for medical
malpractice could be asserted. The plaintiff knew of his misrepresentations to the doctor for the
purpose of increasing his drug supply and his wife had obtained computer records of the particular
drugs prescribed. Further, both the plaintiff and his wife were aware of the diagnosis by the

addiction treatment centre of prescription addiction.

Thisissue hasrecently been addressed by Veit J. of the Alberta Court of Queen’ sBenchin Schneider
v. Zuege.* Dr. Zuegehad treated the plaintiff Schneider for variousvisual difficultiesresulting from
Mr. Schneider’s diabetes. Mr. Schneider’s last treatment by Dr. Zuege was on January 11, 1999.
On December 17, 1998 Dr. Zuege performed laser surgery on Mr. Schneider’'s left eye. Mr.
Schneider was dissatisfied with his post-operative vision. On December 22, 1998, Mr. Schneider’s

family doctor made an appointment for him to see another ophthalmologist, Dr. Hinz, On February
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11,1999. Dr. Hinz measured Mr. Schneider’ sinterocul ar pressures and found them to bevery high.
Dr. Hinz arranged immediately for Mr. Schneider to be examined by Dr. Casey, a glaucoma
specialist. Dr. Casey told Mr. Schneider that the pressures were “way out of line. . . way too high”.
Dr. Hinzreexamined Mr. Schneider on February 16, 1999 and diagnosed ahemorrhage and probable
retinal detachment. Heimmediately admitted Mr. Schneider to hospital and performed surgery the
following day. On February 19, 1999 Dr. Casey performed a further laser procedure on Mr.
Schneider to reducethe pressures. Intheresult Mr. Schneider lost agood deal of sight in hisleft eye
that would likely not be recovered.

The action against Dr. Zuege was commenced on December 21, 2000.

Dr. Zuege argued that Schneider should have discovered his cause of action prior to March 1, 1999
and that the limitation period expired on March 1, 2000. He brought an application for summary

dismissal of Schneider’s claim.

In the result the application was dismissed with Veit J. holding that there were factual issueswhich
must be tried.

Veit J. stated:

“. .. The discoverability issues elucidated by the Supreme Court of Canada in
Peixeiro makeit plain that the facts which must be ableto be known include all facts
necessary to ground a cause of action. In medical malpractice situations, for
example, it may not be enough to know the facts of treatment, it may also be
necessary to know the facts relating to standards of practice.”*®

And further:

“Here, Mr. Schneider knew, beforeMarch 1, 1999, that pressurewasadanger. There
is, however, no evidence to suggest that Mr. Schneider knew, or had reason to
believe, prior to that date that Dr. Zuege either did something or omitted to do
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something in relation to that pressure. On the contrary, thisis one of the situations
whereit may bethat, until the medical opinion expressedintheMarch 17, 1990 | etter
was communicated to him, Mr. Schneider had no medical basis for assuming that
there may have been negligent treatment by Dr. Zuege. This may be the second
medical opinion to which the Soper and Urquhart decisions refer.”*’

It isinteresting to note in passing the views of Veit J. on the burden of proof. She states:

“Dr. Zuege suggests that, once he pleads a statutory limitation period, the burden
shiftsto Mr. Schneider to prove that the limitations defence does not apply to him.
Dr. Zuegerelieson thefollowing extract from Soper asauthority for that proposition:

“Where adefendant pleads a statutory limitation period, the plaintiff
has the burden of proving that the cause of action arose within the
limitation period . . . Where a defendant brings a motion for
summary judgment based on a statutory limitation period and the
plaintiff adduces evidence giving rise to material facts requiring a
trial in order to evaluate credibility, weigh evidence and draw factual
inferences, if the defendant satisfiesthe court that thereis no issue of
fact requiring a trial for its resolution, the defendant will have
satisfied the requirements of Rule 20. Thelimitation defence will be
made out.”

With respect, that passage merely emphasizes the point that it is the defendant who
bears the burden of proving that the plaintiff could not possibly win the lawsuit. As
in any situation, if the proponent puts forward a case which appears decisive, and
thereisno response, the proponent may well succeed. Thisshould be viewed not so
much as a change or shift of burden but as areminder that the court must make its
decision on the basis of all of the evidence beforeit.”*

On this point the Limitations Act of Albertais express that, for limitation periods governed by s.
3(1)(a) of the Act, the claimant has the burden of proving that aremedial order was sought within
thetwo year period.* For alimitation defence claimed onthebasisof s. 3(1)(b), that is, onthe basis

that ten years have e apsed from the time the claim arose, the defendant has the burden.®

V. Conclusion



-14-

Thusit seems clear from the case law that whether a plaintiff in amalpractice action is out of time
will only be decided following avery close scrutiny of the facts by the court. When did the plaintiff
know or when should the plaintiff have known the requisite elements of the cause of action? Was
the injury of such a nature that the plaintiff wasin possession of al of the facts giving rise to the
cause of action? Or were all the facts not available to the plaintiff immediately and was further
investigation required? Was it necessary to obtain and review the hospital records and charts and
other information in order to establish the facts that would support the allegations of negligence?
Was it necessary to obtain an expert medical opinion to establish that the defendant was in breach
of hisor her standard of care? Was an expert medical opinion necessary to establish that an injury
such as a misdiagnosis had occurred? Did the plaintiff proceed with due diligence in the
investigation? Only a close scrutiny of the facts will answer these and other questions, and thus

establish whether or not the plaintiff was out of time.
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